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Averting Revictimization

of Children

State Funding Needed for Independent Counsel
Representing Children in Juvenile Court

premise that the courts have a moral imperative to ensure that abused,
neglected, and abandoned children are protected and not revictimized by
the dependency system. The legal structure we have in place has the potential to pro-
tect these children. Yet when we judge it by how children fare in out-of-home care
as a result of our legal intervention, we find that it falls short in a number of respects.
While some would argue for tearing down the legal structure and eliminating such
costly protections as court-appointed counsel, this article argues that we have not
provided the local juvenile courts with adequate resources to fulfill their mission.
The article is organized in three sections. The first provides the historical context
for why children in dependency cases should have independent counsel. By tracing
the legislative history of legal representation in dependency cases, this section argues
that not only did the Legislature intend to provide independent counsel for all chil-
dren in these proceedings, but it also understood that without that representation the
juvenile court would be unable to adequately serve all the children under its juris-
diction. The second section illustrates how, despite the good intentions of all the
participants in the court system, some children are inadvertently harmed by the very
system established to protect them. The last section shows both why and how the key
stakeholders can correct this injustice. The article concludes by recommending prac-
tical steps for key stakeholders to take to redress this wrong.

M ost courts and practitioners in the juvenile dependency system accept the

HISTORICAL CONTEXT FOR COURT-APPOINTED
COUNSEL IN JUVENILE COURT ABUSE AND
NEGLECT PROCEEDINGS

This section explores why children in abuse and neglect proceedings in California do
not have an automatic right to independent counsel in all cases and provides support
for instituting that right by tracing the historical and political changes behind it. It
argues that we have an obligation to minimally protect children by appointing inde-
pendent counsel who are both adequately funded and trained if we expect our local
juvenile courts to ensure that our legal interventions do not revictimize children.

INTERNATIONAL AND CONSTITUTIONAL LAW ARGUE FOR
INDEPENDENT REPRESENTATION!

Under article 12 of the 1989 United Nations General Assembly Convention on the Rights
of the Child,? governments should guarantee certain minimum rights to children:

(1) the right to express his or her views freely in all matters affecting him or her;
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With the passage of Assembly Bill 233, the
Lockyer-Isenberg Trial Court Funding Act of
1997, the local juvenile courts, the Judicial
Council, and the Legislature in California have
an opportunity to adequately fund the juvenile
courts throughout the state. While AB 233
requires the state to fund all future growth in
court operations costs, the Legislature reserved
judgment on which expense items are included
within the definition of court operations.
Costs for court-appointed counsel representing
children and indigent parents in dependency
matters are currently defined as “trial court
operations” expenditures. Therein lies the
problem. The Legislature may decide to treat
dependency representation costs like criminal
defense costs and shift them back to the coun-
ties. This article argues that all children should
have independent representation and that
these costs should continue to be borne by the
state rather than the counties. The article
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recommends that juvenile courts and practitioners
reach a consensus on minimum legal service stan-
dards and that the Legislature appropriate ade-

quate funding for independent counsel for all chil-

dren in dependency care.
The author offers special thanks to Doug
Penson for assisting with the article’s citations. m

(2) the right to have those views considered and given due weight in accordance
with the age and maturity of the child; and

(3) the right to be heard in any judicial and administrative proceedings affecting the
child, either directly, or through a representative or an appropriate body, in a man-
ner consistent with the procedural rules of national law.®

According to the Convention, children have a right to have their views con-
sidered in abuse and neglect proceedings and to have representation in a manner
consistent with our nation’s Constitution and state laws.

Turning to the rights of children under the U.S. Constitution, we find that
while the federal due process clause of the Fourteenth Amendment* protects
adults from unnecessary governmental intrusion, its application to children has
not been interpreted so broadly. Case law interpreting constitutional protections
afforded to adults sheds light on what protections ought to be afforded to chil-
dren. In the seminal case of Lassiter v. Department of Social Services, the Supreme
Court held that

Indigent parents have a due process constitutional right to representation by coun-
sel on a case-by-case basis when the result of a hearing may be termination of
parental rights; such constitutional right will depend on the complexity of the issues
and likelihood that counsel might sway the outcome or that the petition contains
allegations that could result in criminal charges against the parent.®

In Lassiter the Supreme Court found that the U.S. Constitution allows a case-
by-case determination of the parental right to appointed counsel in termination
proceedings, rather than guaranteeing that right in every case.® The Court recog-
nized that informed public opinion recommends, and most state statutes provide,
appointed counsel in termination proceedings.” The Court noted, however, that
the decision whether to impose mandatory appointment should be left to each
state.®

California jurisprudence has clearly come to hold that an indigent parent is
entitled to the assistance of appointed counsel not only in parental termination
proceedings, but also in dependency and neglect proceedings.® The courts have
arrived at this broad protection in noncriminal proceedings by applying a three-
part balancing test set out in the Supreme Court case Mathews v. Eldridge.*® By
weighing the following interests, the court determines whether or not the privacy
interest at stake rises to the level of constitutional protection:

The private interest at stake;

The risk of erroneous deprivation of such interest through the procedures used, and
the probable value, if any, of the additional or substitute procedural safeguards; and
The government’s interest, including the function involved and the fiscal and
administrative burdens that the additional or substitute procedural requirements
would entail .

Under the California Constitution, the state supreme court has added an addi-
tional factor to the test enunciated in Mathews: “the dignity interest of individuals
in being informed of the nature, grounds, and consequences of the action and
being able to present their side of the story.”?

Children’s rights are coextensive with adult rights when the government seeks
to deprive them of liberty interests.”* Therefore, children are guaranteed a right to
counsel in all critical stages of delinquency proceedings where there is a risk of
deprivation of liberty (i.e., government confinement).** While there is no similar
right in abuse and neglect cases for children, the analysis the courts have used to
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determine that adults have the right to counsel, when
applied to children, argues for the same legal protection.

The child’s interests that are affected by governmental
intrusion in an abuse and neglect case are

m An interest in being free from abuse:

“[Children] have compelling rights to be protected
from abuse and neglect.”

= An interest in growing up with their families:

A child’s family is his or her birthright, whereas the
child’s parent has a legal interest in his or her child.”

The California Supreme Court has described the
child’s interest in his or her family as comparable to the
parent’s interest in that “children have a fundamental
independent interest in belonging to a family unit™®
and consequently share the parent’s interest “in avoid-
ing erroneous termination [of the family unit].”** One
Court of Appeal decision went as far as finding that
children do have a cognizable liberty interest in their
familial relationship.?

m An interest in a swift and legally permanent plan:

The California Supreme Court has acknowledged the
legislative policy of providing stable, permanent homes
for children who have been removed from parental
custody and for whom reunification efforts with their
parents have been unsuccessful and has described this
permanency interest as a compelling one.?* The Supreme
Court recognized that a child has a fundamental inter-
est in the opportunity to have a stable relationship
with a caregiver which resembles a parent-child rela-
tionship.?

m A dignity interest in being informed and having a voice:

The child has a dignity interest in being informed of
the life choices being explored on his or her behalf by
all the professionals in the system, and these same pro-
fessionals have an obligation to hear the child. Whether
or not the child is appointed an attorney, each local
juvenile court is expected under Welfare and Institu-
tions Code section 317.6 to establish “[p]rocedures for
informing the court of any interests of the minor that
may need to be protected in other proceedings.”?

Weighing what the child has at stake in these proceed-
ings, the trend in the courts has been to affirm that the
child’s liberty interests are at least comparable to the par-
ent’s liberty interests. Arguably, the child’s liberty interests
are greater than that of his or her parent’s because every
decision the court makes will affect the child’s current sit-
uation and future life. Decisions to remove children from
their parents, to place them out of their homes, and to
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move them from placement to placement affect them in
many ways that sometimes do irreparable harm. The next
section of this article explores some of the types of harm
children suffer in the system and posits that some of the
harm might be prevented if children had independent
counsel who were well trained and adequately funded.

In conclusion, international law would seem to direct
that children be afforded representation consistent with
state law. In California, parents have a statutory right to
independent counsel in dependency cases—a right that at
certain times rises to the level of a constitutional right. If
we apply the same analysis that courts have used to deter-
mine that parents have a right to independent counsel, we
can logically conclude that their children should have the
same statutory right. And indeed, some courts have stated
that the child’s interests in these cases rise to the level of
liberty interests and thus deserve the same level of due
process protection. But while it is essential that children
have a voice in abuse and neglect proceedings, the courts
have not held that the juvenile court should appoint an
independent attorney for every child, and the Legislature
has stopped short of mandating independent counsel for
all children in these proceedings. Nevertheless, national
and state policies argue in favor of independent represen-
tation for children in dependency proceedings.

NATIONAL AND STATE POLICIES PROVIDE
COMPELLING REASONS FOR INDEPENDENT
REPRESENTATION

The prevailing national policy in this area since 1974 has
been that children in abuse and neglect cases should have
independent representation. Under the Child Abuse Pre-
vention and Treatment Act (CAPTA), federal law requires,
as a condition of receiving federal funds, that states pro-
vide independent representation in every case involving
an abused or a neglected child that results in a judicial
proceeding.? This representative is called a “guardian ad
litem” and is expected to represent and protect both the
rights and best interest of the child.?> The idea is that the
guardian ad litem has allegiance only to the child and not
to any other interest. The guardian ad litem can be an
attorney or a lay advocate but may not be the representa-
tive of the agency that files the abuse and neglect petition.
California is one of only three states that permit the child
to be represented by the same attorney who represents the
agency.? Consequently, California is ineligible for CAPTA
funding.?

To understand why children are treated differently
from their parents in dependency cases, we turn to recent
legislative policy in this area. Indigent parents and their
children have always had a long-standing statutory right
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to court-appointed counsel at public expense in depend-
ency and termination of parental rights proceedings, both
at trial and on appeal. But while this right was extended
to parents as an automatic right, it was not extended to
children as an automatic right.?

Senate Bill 243,> effective January 1, 1988, recognized
that children and parents should receive appropriate legal
representation®*® by adding new responsibilities for
appointed counsel and clarifying the court’s responsibility
to determine whether a conflict of interest exists between
a dependent child and the petitioning agency or other
public or private counsel.®* The duties of counsel for the
child were specified in then-section 318 and included a
mandate for a personal interview of all children under 4
years of age.*

Under SB 243, section 318 was incorporated into new
section 317, which we know today as the statute govern-
ing court-appointed counsel. It defined for the first time
the court’s responsibility for providing counsel to indigent
parents whose children have been removed or are at risk
of being removed as well as for their children. The bill
envisioned vertical representation for all parents and
children.® Despite the legislative intent to provide equal
procedural protections to parents and their children, the
policy was never implemented. “The changes were
delayed in order to allow counties adequate time to reor-
ganize staff and to secure adequate funding pursuant to
SB 709 (Stats. 1987, ch. 709) to cover any additional
costs attributable to the changes contained in SB 243.7%
The Legislature left some issues unresolved, one of which
was the source of the funding for court-appointed counsel.®

At that time, children were not recognized as parties to
their dependency actions. It was not until 1995 that the
California Legislature in Senate Bill 783 recognized the
importance of the child interests at stake in these pro-
ceedings. In SB 783 the Legislature decided that children
deserved party status and all rights attendant to that sta-
tus. Unfortunately, the Legislature again failed to address
the funding needed for court-appointed counsel for chil-
dren. The Legislature opined that “[a]ll parties who are
represented by counsel at dependency proceedings shall be
entitled to competent counsel,”® and that once an attorney
was appointed for the parent, guardian, or child, that attor-
ney shall provide representation “at all subsequent pro-
ceedings before the juvenile court ... unless relieved by the
court upon the substitution of other counsel or for cause.””

For more than 25 years psychological experts have
sought to explain to policymakers why children in these
proceedings need their own independent attorneys. In the
1973 book Beyond the Best Interests of the Child, one of the
foundational books in the field, the authors assert that

the child must have personal representation by counsel in
the court, and that counsel for the child “must independ-
ently interpret and formulate his client’s interests, includ-
ing the need for a speedy and final determination.” And
since 1989, the American Bar Association (ABA) has stated
that all children in abuse and neglect proceedings should
be represented by both a lay guardian ad litem and an
attorney acting as the child’s legal counsel.*® Under the
ABA Standards for the Child’s Attorney, the child’s attor-
ney is defined as a lawyer who provides legal services for a
child and who owes the same duties of undivided loyalty,
confidentiality, and competent representation to the child
as is due an adult client. The standard recognizes that the
child is a separate individual with potentially discrete and
independent views and thus deserves an attorney inde-
pendent of the agency.

Many leading juvenile court judges agree that their
role is to ensure competent representation for all children
who appear in dependency proceedings. Judge Leonard P.
Edwards observes that “[i]t is particularly important that
children have consistent independent representation
throughout their dependency. In that way someone will
be able to retain the child’s history ...."*°

Over the past few decades, national and state policies
have evolved in abuse and neglect cases and have elevated
the child’s interest to that of his or her parents as deserv-
ing of court-appointed competent counsel. Such policies
support the contention that the California Legislature
should make good on its promise to provide mandatory
independent representation for all children in these pro-
ceedings. But despite prevailing national policies, the
opinions of psychological and legal experts in the field,
and the availability of CAPTA funds to defray costs, Cal-
ifornia allows discretionary appointment of counsel for
children and permits the guardian ad litem for the child
to also represent the agency.*

STATUTES WERE ENACTED BECAUSE OF THE
PARENTS’ AND CHILD’S VITAL INTERESTS
The courts have long recognized these vital interests and
have stated that “[p]arents have a ‘vital interest in preventing
erroneous termination’ of their relationship with their chil-
dren (citations omitted), and that to protect that interest,
few safeguards are as important as the assistance of counsel
(citations omitted).”* The same is true for children. The
Court of Appeal in Adoption of Kay C. stated, “Courts
have also recognized that natural children have a funda-
mental, independent right in belonging to a family unit.”#
For both the parent and the child, the initiation of a
dependency action presents a substantial possibility that
the child and parent will be separated, either temporarily
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or permanently. As the Court of Appeal in In re Emilye A.
expressed, “[D]ependency proceedings may work a unique
kind of deprivation. Indeed, they are frequently the first
step on the road to permanent severance of parental ties.”*

The legal and real-life ramifications of reversing a
juvenile court order underscores how vital the child’s
interests are. Reversal of an order because of failure to
appoint counsel or ineffective assistance of counsel
requires that the trial court rehear the case. Since the
child’s life cannot be put on hold while the system
remands the case for a new proceeding, the legal remedy
is often inadequate. Pending new proceedings, children
lose attachments or, worse yet, learn not to attach; family
relationships change and may be lost forever. As the Cali-
fornia Supreme Court explained, “The reversal of a judg-
ment refusing to terminate parental rights can potentially
lead to the loss of such rights and may itself directly cause
the loss.”®

In reviewing the appellate rights afforded to parties,
specifically those of the parent, it is clear the California
Legislature has afforded parties in a dependency action the
right to an appeal and the right to independent appointed
counsel whenever the appeal is from an order terminating
parental rights.*

Similarly, children have the same appellate rights in
their dependency actions, because they are now parties.
However, without independent counsel, the Legislature
has effectively held children hostage in a system designed
to protect them. They have all the legal trappings, but no
one appointed exclusively to protect their due process
rights and safeguard them against erroneous decisions.

The legislative promise of due process for abused and
neglected children, in the absence of funding for inde-
pendent counsel costs, has meant that the administration
of justice in these cases has not been uniform. When the
Legislature failed to address the nettlesome question of
funding, jurisdictions did their best to protect the inter-
ests of children, but decisions to fund court-appointed
counsel was left to local politics and financially strapped
counties. The effects on many of the children in the juvenile
dependency system in California has been devastating and
is documented in virtually every local juvenile court system.

In conclusion, due process and fundamental fairness
require that children have independent counsel. National
and state policies have long supported the need for inde-
pendent representation for children in these proceedings.
Experts agree that independent representation means an
attorney for the child who does not represent the peti-
tioning agency. California’s court-appointed counsel statute
for children is inconsistent with these due process princi-
ples and long-standing policy goals.
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THE CHILD'S INTERESTS ARE NOT
ALWAYS ASSERTED

In the 1960s and 1970s attorneys were not generally
appointed for children. It was assumed that the court as
parens patriae (surrogate parent) would ensure that the
children under its jurisdiction would be protected. And
the courts believed that the procedural safeguards that
exist for the parties would protect the child’s interests.*
Over the years, however, courts have found it necessary to
appoint counsel for children in more and more cases. This
section suggests that the motivating factor for the courts’
decision to increase their appointments has been that pro-
cedural safeguards have proven to be insufficient in pro-
tecting the interests of children.

A court’s decisions can only be as good as the informa-
tion it has before it, and it is the attorneys who generally
control the flow of information to the court in any given
case. So in terms of protecting the child’s best interest, it
would be folly to rely on the attorney for the parent. The
procedural safeguards afforded to the parent (i.e., repre-
sentation by counsel at every stage in the proceeding;*
notice of all hearings;* clear and convincing standard for
removal;® clear and convincing standard for reunification
services;® and independent case review hearings at which
the child’s placement, case plan services, and family’s extent
of progress are reviewed*?) cannot always protect the child.
The removal standard may protect unnecessary removals
of children from their homes and the standard for reuni-
fication services may protect children from parents who
will never be able to safely take care of them, but inde-
pendent counsel who will investigate the allegations of
abuse and examine the agency’s position will ensure
greater protection of children. Additionally, in spite of
independent court reviews of case plan services, the court
may not have all the information on how the child is
faring. The parent whose child has been removed is sim-
ply unaware of how his or her child is doing in out-of-
home care and cannot know whether or not the child’s
physical and emotional interests are being met, and thus
cannot assert them. The court may have even a greater
need to know how the child is doing if he or she is at
home. Without an independent attorney who will inves-
tigate whether or not the child is safe at home and has the
necessary services or family support to safely remain at
home, the court is severely limited in receiving accurate
information from the parent’s attorney. Therefore, whether
the child is living at home or is placed in out-of-home
care, the child needs a representative who does not have
competing interests and who can solely focus on his or her
interests.
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One might expect that the agency, since it is charged
with the protection of all children under its care, would be
able to safeguard each child’s interests, but its many con-
flicting interests make this expectation unrealistic. These
conflicting interests include (1) legal interests, such as
obtaining jurisdiction through a court finding that the
child is described as abused, neglected, or abandoned
under the code; (2) financial interests, such as minimizing
costs; (3) quasi-political, legal, and financial interests,
such as meeting adoption quotas; and (4) institutional
pressures to handle an ever-increasing number of cases.
How these interests play out in cases can inadvertently
place a child in jeopardy.

Sometimes the agency will negotiate the petition lan-
guage and remove certain allegations to avoid litigating
jurisdiction. The attorneys for the agency and parents have
a common legal interest: settling jurisdiction. During
these negotiations, the child’s interests may become lost.
As the court in In re Melissa S., noted,

[w]hen a welfare department’s social worker has recom-
mended a minor be made a dependent child and removed
from parental custody, and when a parent has entered
into a “plea” arrangement, conceivably to preclude adju-
dication of the more serious acts alleged in the petition,
both the welfare department and the parent may have an
interest in letting the allegations of the petition and the
substance of the report pass unchallenged. This does not,
however, assure that the best interests of the minor are
being served, precisely the reason that independent coun-
sel is statutorily required.®

Placement decisions are another example of where the
agency might treat the child’s interests as secondary to
other agency interests. When the agency decides on a par-
ticular placement, its attorney, whose role is to represent
the agency and also the county, may inappropriately con-
sider specific placement costs. This can occur in counties
that have contracts with certain group homes and typically
use these rather than others that might be more suitable
for a particular child. It can also occur in counties that do
not prioritize available resources so that they may fund spe-
cialized residential treatment programs. In these instances,
the child’s interests conflict and sometimes lose to the
county’s pocketbook interests; without an attorney for the
child, the court would never learn of the conflict, nor
would there be an attorney to litigate the placement issue.

Since the 1980s the pendulum has shifted away from
family preservation and toward permanency for children,
and with this political shift has come increased funding
for adoptions. There are additional federal and state funds
for adoptions, and therefore, a great deal of political and
financial pressure on agencies from the federal and state
governments to place children for adoption. Under the

Adoption and Safe Families Act, an agency is eligible to
receive $4,000 for each foster child with a finalized adop-
tion plus an additional $2,000 for each special needs
adoption exceeding its base year of adoptions.* In Cali-
fornia, the Adoption Initiative provides additional fund-
ing to county adoption agencies for increased adoption
placements. Funding allocations are based on individual
county performance agreements designed to double the
number of children annually placed for adoption
statewide over a three-year period.* Statewide fiscal-year
funding levels are as follows: (1) 1996-1997, $10.6 mil-
lion; (2) 1997-1998, $26.8 million; and (3) 1998-1999,
$29.4 million.** The financial pressure on overworked and
understaffed social service agencies may therefore make it
difficult for them to keep the child’s interest in reunifica-
tion with his or her family in context.

Sometimes both the court and the social worker can be
more predisposed to providing services to the family when
the child’s attorney, rather than the parent’s attorney,
advocates for services. This differential treatment may be
because they view the child’s attorney as more objective
than the parent’s attorney, and consequently view the
services as serving the best interest of the child rather than
exclusively benefiting the parents. Given this perception,
in difficult cases where there are questions about the
family’s ability to care for their child and everyone in the
system has all but given up on that family, the child’s
attorney may be the only person who can bring a balanced
view to the court.

Consider for example, a child who is under 3 at the
time of removal: in his or her case, the shortened statutory
time frame for permanency may mean that the court will
adopt a permanent plan at six months. In this situation,
the pressure on the agency to work toward adoption is
great. The social worker knows that a child under 3 can be
easily adopted and also frequently views the six-month
statutory period of reunification®” as too short to permit
many of the families to reverse the problems that brought
them to the attention of the agency in the first place. For
a social worker with this outlook on a case, it is under-
standable if he or she decides to give a family with older
children more assistance with reunification efforts than
one with a younger child.

The role of the agency is further complicated by high
caseloads. Since 1988, caseloads have grown in California
by 163 percent. The State Budget funds approximately
7,500 full-time-equivalent county social workers at an
average annual cost of approximately $100,000 each,
including salary, benefits, and overhead.® Counties are
required to match state and federal funds or their alloca-
tion can be reduced. According to the California Depart-
ment of Social Services, local county fiscal constraints
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have prevented some counties from receiving all of the
federal and state money available to them.* Therefore, in
some counties caseloads exceed the caseloads established
by the state for reimbursement. The state allocates a full-
time-equivalent position for a specified number of cases in
five work categories: Emergency Response Assessment is
1:320; Emergency Response Services is 1:15.8; Family
Maintenance Services is 1:35; Family Reunification is 1:27;
Permanent Placement Services is 1:54.%° Not only is it typ-
ical for agencies to exceed these standards, but it is also
not atypical for a county to pay for additional social work-
ers with all county funds because of how the claiming
process works.®

The institutional pressure on social workers handling
upwards of 50 family reunification cases is tremendous.
With these kind of caseloads, social workers are forced to
make difficult decisions in work priorities: families are
prioritized for attention and services, investigations may
be abbreviated, and risk assessments streamlined. Some-
times these decisions will be at the cost to the child. Many
social workers describe their case management role as akin
to triage in a hospital emergency room: Families that are
perceived as having the best likelihood of succeeding in
reunification are given priority, i.e., more attention and
services. Families that the social worker perceives as hav-
ing poor chances of reunification will necessarily receive
less assistance. The perception may be accurate or inaccu-
rate either because information about the family is lacking
or because of unintentional bias resulting from cultural
differences. Because social workers are performing under
great pressure to handle these cases appropriately, it is crit-
ical that there be a check on their perceptions and conse-
quently their judgments. Sometimes certain assistance to
a family might have made the difference between the
child returning home or languishing in foster care.

Along with heavy caseloads, the responsibility of “con-
current planning”® is making a social worker’s job even
more difficult. With concurrent planning, the social
worker is statutorily mandated to provide simultaneous
services aimed at reunifying the family and at obtaining a
legally permanent plan for the child unless two social
workers are assigned to the case, In the face of a heavy
caseload, the diligent social worker necessarily tries to be
faithful to both roles but is faced with a Herculean task:
pursuing both goals equally vigorously without one com-
promising the other. Without independent counsel for
the child to assert the child’s interests in reunification and
permanency as appropriate and to advocate for services,
the needs of many children in the juvenile court system go
unmet.

Under the doctrine of parens patriae, the court has an
obligation to become the substitute parent and care for all
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the children under its jurisdiction. Unfortunately, courts
have not been given the resources they need to adequately
perform this role.®* A recent study concluded that Cali-
fornia’s juvenile courts do not comply with the national
resource guidelines on judicial caseloads articulated by the
National Center for State Courts.* According to a recent
statewide needs assessment, California juvenile court case-
processing times do not adhere to statutory timelines.®
Furthermore, in many jurisdictions, high caseloads and
lack of resources for data collection have made it impossi-
ble for the courts to even report definitively on how many
children are actually under their care at any given time,
much less keep track of each child’s complex legal and
psychosocial interests.e

In conclusion, upon examining the roles of the parent,
the agency, and the court, we see that none of these sys-
tem participants currently has the capacity to ensure that
each child’s interests are met. Without an independent
attorney who can conduct thorough investigations, assess
the child’s needs, and advocate for the child, there will
always be children in the system who are inadvertently
neglected and consequently whose lives will be unalter-
ably affected.

TOO MANY ABUSED AND NEGLECTED
CHILDREN HAVE BEEN REVICTIMIZED BY THE
SYSTEM DESIGNED TO PROTECT THEM

Despite procedural safeguards, the hard work of social
workers, and the best intentions of the juvenile courts, some
children in the juvenile court system have been harmed by
the very system designed to protect them. The system inad-
vertently harms a child when it neglects the child’s emo-
tional needs at removal and fails to address the child’s
emotional and physical health needs through the provi-
sion of services. It harms a child when, despite its best
efforts, a child must spend extended periods of his or her
life in the system, which all too often means enduring
multiple placements—the agency removing the child
from home after home in an attempt to find the most per-
manent familylike setting for the child.®’

In the last decade we have learned that while removal
of very young children can be life-saving, the traumatic
separation and loss affect the child’s development in pro-
found ways.® Experts agree that infants who have been
removed from home

react with complex emotions and behaviors that are often
misunderstood, misidentified, or ignored. The frighten-
ing, bewildering, and unexpected events surrounding
placement leave these children with few coping resources,
given their immature ego structure, limited cognitive
capacity, and the unavailability of familiar adults. Attach-
ment research confirms that loss through separation from
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the primary mothering figure frequently leaves preverbal
children with anger, depression, premature independ-
ence, and often, amnesia about the event. This puts them
at special risk, compounded if they are moved again ...
(citations omitted).®

The court has an obligation to ensure that the profes-
sionals who are charged with identifying and meeting the
special health needs of these children are able to and are
doing so. However, according to the Institute for Research
on Women and Families’ March 1998 report Code Blue,
children in foster care do not receive even basic health
services. The evidence shows that nearly 50 percent of the
children in foster care have chronic medical conditions,
such as vision, hearing, and speech problems, untreated
tooth decay, skin lesions, elevated lead levels, sickle cell
disease, mental health problems, anemia, asthma, and a
host of other difficulties.” They have higher rates of acute
and chronic health-care problems and developmental delays
than other children.™

Although their poor health may initially be the result
of harm endured while in the care of their parents, the
responsibility for their continued poor health record after
removal rests with all the participants in the juvenile court
system, but especially the court under the doctrine of parens
patriae. Yet foster children are not routinely assessed for
medical, psychological, or developmental conditions.”
Medical records for foster children are poorly maintained
or nonexistent, placing these children at risk for overim-
munization or misdiagnosis.”

Foster children are entitled to early and periodic screen-
ing (medical, vision, hearing, dental, and other screen-
ings), diagnosis, and treatment, but most infants in the
foster-care system are not receiving these services.” They
are also eligible for early Head Start, but there are no data
on how many children in foster care are enrolled in the
program. If they have disabilities, they and their families are
eligible for the federal special education program of early
intervention for children under age three,” and regardless
of age, supplemental security income (SSI) benefits. Foster
families are eligible for child care and substance abuse treat-
ment under federal child-care and substance abuse block
grants, yet most counties do not access these funds for
their foster-care children. To fill in the gap, independent
counsel should be charged with finding and accessing
these basic health and educational services for their clients.

We also know that while foster care is needed to pro-
tect some children from abusive situations, the reliance on
it as a permanent placement has harmed children.”
Although foster care was intended to be temporary, the
reality for children entering the system in California is
that 1 out of 4 will be in placement four years later.” In
comparably large states, a majority of their foster-care

children are returned home within a year of entering
care.”® California does have a comparable reunification
rate of approximately 47 percent, but we achieve it at the
cost of children staying in foster care much longer than
one year.”

In 1997, of the approximately 105,000 children in fos-
ter care in California, 26,000 of them exited the system
with permanent plans; of those, less than 9 percent were
adopted.® According to the National Adoption and Fos-
ter Care Analysis and Reporting System, California’s
adoption rate for children in foster care is 2 percent lower
than the national average.®* As compared to other states,
the mean age of adopted foster children between April
and September 1997 was 4.69 years in California as
opposed to the national mean age of 7.09.%

Infants stay longer in foster care than older children.
Approximately one-third of all first entries into the system
are infants (ages 0 to 6 months),® and while the median
duration of a foster-care placement in California is 17.2
months, the median duration for children under 1 year is
24.4 months.®* When infants are placed in foster care,
their chances of reunification are approximately 1 in 3,
whereas children ages 3 to 15 have reunification rates of
50 percent. Far too many of our young children who are
removed from home at early ages are not returning home,
nor are they being adopted. Statewide foster-care data
show that, in 1994, 44 percent of the children who
entered foster care under the age of 3 were in long-term
foster care four years later.®s This is in part because over
the last decade, most of the growth in California’s foster-
care system has been in placements with relatives. Kin care
has grown from about 20 percent of foster-care place-
ments in the early 1980s to nearly 50 percent of all foster-
care placements in 1997.% Children in kinship care stay in
foster care longer than those in other foster-care homes.
While they reunify at slower rates than those in any other
foster-care setting, their reunifications are more successful
in that they have lower reentry rates.s

We know, too, that when children grow up in the juve-
nile court system, they necessarily have multiple place-
ments. The data on how often children are moved once
they come into our system are as follows: Of the approxi-
mately 31,000 children who were in placement six
months or less, 169 were moved more than five times, 402
were moved four times, and 1,565 were moved three
times during their short six-month stay in care. Overall
more than 3 percent of the children who have been living
in foster care for over 60 months were moved more than
five times.®

Multiple placements can be the source of attachment
disorder: many of these children grow up to discover that
it is very difficult or nearly impossible to form intimate



Averting Revictimization of Children

relationships as adults. “Multiple placements” is a term of
art in the field that refers to the agency action of moving
a child from one caregiver to another or from one staff
provider to another in the case of a group home. From the
child’s perspective, “multiple placements” refers to the
many times that he or she must carry his or her life-
belongings (usually packed into shopping bags), walk
away from adults and other children, and leave people and
surroundings that have become familiar for another
strange place to live. Change becomes the norm: without
people and places to depend on, everyone and everything
is transitory and uncertain.

In addition to moving from home to home, children in
the system are all too often separated from their siblings.
More than 60 percent of foster children are part of a sib-
ling group, and 41 percent of those are not placed with
their siblings.®

Given the fate for many children who grow up in long-
term foster care and have multiple placements, it should
come as no surprise that the prognosis for many of these
children is not good. Foster children are 50 percent more
likely to be arrested as children, 40 percent more likely to
be arrested as adults for violent crime, and 33 percent
more likely to become substance abusers.®* All too often
children who have lived in long-term foster care exit the
system at age 18 to homelesness: a recent Orange County
study found that 60 percent were homeless within one
year of the court’s dismissal of their case.*

Outcome measures for children in foster care are an
indictment of our system and reveals the state as an unfit
parent. As a parent, it neglects the health, education, and
welfare of many of its children.® As a parent, it permits
too many children to be shifted from home to home
without any sensitivity to a particular child’s sense of time,
connection to siblings, and need for one permanent lov-
ing family.** And as a parent, it abandons its children at
age 18, expecting them to fend for themselves despite the
fact that it has not given its children the necessary life
skills to care for and financially support themselves.

In conclusion, an examination of rates of removal,
inattention to much-needed services, extended stays in
the system, multiple placements, and lack of permanency
for children reveals that the court, acting as parens patriae,
cannot be a substitute parent and oversee each case to
make sure that each and every child under its care is well
cared for. Nor can the system with its procedural safe-
guards ensure that each child’s interests remain para-
mount despite countervailing interests. What we know
about the physical and emotional health of foster children
in the system and the contributing role that the system
plays in determining poor outcomes for them as they
mature creates a moral imperative that we consider ways
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of minimizing the harm the system inadvertently causes
children.

At the same time, we recognize that the juvenile court
system is overwhelmed by an impossible number of
expectations: It is expected to protect children by helping
their families, families who for generations have been
worn down by poverty and substance abuse; it is expected
to do this despite a dearth of community resources; and it
is expected to find permanent homes for the children
under its care when they cannot be safely returned to their
parents and when adoptive families are not lining up at
the courthouse door.

Resources targeted at any one of these problems would
improve outcomes for children in the juvenile court sys-
tem. Arguing for resources for independent counsel for
children in no way minimizes the efforts local courts and
their communities have made in attempting to address
these problems; rather, it recognizes that the courts cannot
do it alone: that they—and the child—need the assistance
of an independent attorney who has special training in the
legal and nonlegal advocacy skills required to properly
represent a child client.

INDEPENDENT QUALITY REPRESENTATION
FOR ALL CHILDREN WOULD AVERT SOME
HARM AND WOULD BE COST-EFFECTIVE
There are basically three court-appointment practices in
California: (1) limited appointments or no appointments
for young children; (2) limited or no appointments for
older children, i.e., those growing up in long-term foster
care; and (3) mandatory appointment without court rules
or guidance on caseload standards. Some courts have
opted for the first practice, figuring that if the child is too
young to voice his or her wishes and direct the attorney,
then there is no need to appoint an attorney for the child.
In the second practice, courts have decided that the criti-
cal phases of a dependency case are from initial hearing
through the permanency hearing, and that while it would
be best to continue representation during the later hear-
ings, the resources would be better spent on other services.
The third practice, which is the most common, is where
the court appoints an attorney for each child at the initial
hearing and that attorney is expected to represent the
child throughout the dependency.

In counties where very young children are not appointed
independent attorneys, the prevailing wisdom is that
attorneys are unnecessary because their clients cannot talk
to them or direct them. In these counties, appointment
practices have not caught up with the latest in child
development research. We now have compelling evidence
of the link between violent behavior and abuse and neg-
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lect in the first two years of life. This same research shows
that it is during infancy that both the physical and emo-
tional foundations of trust, empathy and conscience, and
lifelong learning and thinking are established. Given the
abuse or neglect already endured by an infant prior to
entry in the juvenile court system and the prognosis for
this infant in foster care, an independent attorney charged
solely with the protection of an infant’s interests might be
able to avert further harm during this critical window in
the child’s life.

Older children who are growing up in long-term foster
care also require independent representation. Testimony
from children in long-term foster care confirms that they
rarely know their attorney, almost never are advised of
their rights to attend and participate in their own hear-
ings, and are generally unaware of their rights in out-of-
home placement.®® The recent report of the Little Hoover
Commission found that “the State puts its investment and
foster youth at risk by failing to help children ‘aging out’
of the child welfare system to successfully transition to
self-sufficiency.” Many of these young people lack the
financial and emotional support provided by families and
cannot take care of themselves; some return to the very
relative from whom the state had sought to remove them.
Generally, children from intact families are not expected
to emotionally and financially care for themselves by age
18; they have one or more parents and often other rela-
tives to rely on. Yet the juvenile court system expects chil-
dren who have suffered abuse and neglect from their par-
ents and then have been revictimized by the system to
fend for themselves at age 18 or 19 when eligibility for
foster care terminates. Independent representation for
these young people, along with services, would minimally
ensure that they were not moved from their homes with-
out their voices being heard and that they had someone
on their side to explain their rights and options, counsel
them, and advocate for their wishes and access services.

Recent legislation in Senate Bill 933" substantially
increased county funding for Independent Living Skills
programs, which are designed for youth 16 to 21 years of
age. Unlike many other child welfare services, these pro-
grams do not require the county to match their funding.
Unfortunately, many agencies and courts are currently
unaware of the funding or how to access it. Similarly,
young people, even if they know about this entitlement,
will have difficulty accessing services without the assis-
tance of an advocate. An attorney advocating for his or
her child client should be able to obtain the following
services:®

m Programs that assist children in earning a high school
diploma or its equivalent;

m \ocational training;

= Daily-living skills training;

m Career planning (job development assistance such as job
referrals, job training, job fairs, workshops, conferences,
career days, graduation ceremonies and retreats; pay-
ments to employer for on-the-job training; work related
uniforms, transportation, tools, and supplies);

m A written transitional independent living plan that is
incorporated in the child’s case plan;

m Services to administer trust funds;

m Stipends or incentive payments to children for partici-
pation in independent living programs; and

m Any services or assistance that would improve the child’s
transition to independent living.

In some of the larger counties, it is difficult for the
court to monitor the quality of legal services or the num-
ber of cases each attorney may have so as to ensure that
the attorney is competently handling each case in his or
her caseload. Courts that appoint counsel for children in
all cases, but do not have caseload standards preventing
the attorney or the attorney’s firm from accepting more
appointments than the firm can manage, compromise the
very due process rights the courts have sought to protect.
In some counties, attorneys representing children have
caseloads that range from 200 to 500 cases.* The attorney
with this kind of caseload is forced to triage cases in much
the same way as the social worker, and consequently chil-
dren are again neglected by the system.

While mandatory appointment of attorneys for all
children in the juvenile court system will be costly, espe-
cially if minimum service requirements and maximum
caseload standards are followed, in the long run it will save
dollars. A study in Sacramento County conducted by the
Child Welfare League of America (CWLA) supports this
proposition. It found that there is a relationship between
abuse and neglect and subsequent delinquent behavior in
that children 9 to 12 years old known to the child welfare
system were 67 times more likely to be arrested than other
9- to 12-year-olds.’® An examination of the risk factors
(parental incarceration, school truancy, substance abuse)
revealed that they were present for children in the delin-
quency system in much higher proportions than children
not arrested and not abused. Their profiles also closely
matched those of older and more serious offenders at the
California Youth Authority. The CWLA calculated that
the per-child costs to the child welfare and juvenile justice
systems were about $500,000, while proven intervention
early on with families cost only $40,000.2 In order to
ensure that abused and neglected children receive these
interventions and services, we must take steps so that all
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appointed counsel have manageable caseloads and all
children have independent counsel who are trained, ade-
quately compensated, and have manageable caseloads.

In conclusion, those of us who work in the system
share responsibility for failing to carry out the moral
imperative set forth at the beginning of this article: to
ensure that children who have been abused, neglected, or
abandoned are not revictimized by the very system estab-
lished for their protection. An examination of the roles of
the court, the agency attorney, and the parent’s attorney
reveals that they cannot be expected to assert the child’s
interests and protect the child from further revictimization
by the state. Therefore, we have an obligation to ensure
that children’s rights are minimally protected through
independent court-appointed counsel if we expect the
juvenile court to fulfill its mission.

FINANCING BEFORE AND AFTER
STATE TRIAL COURT FUNDING

Before the passage of Assembly Bill 233,12 the Trial Court
Funding Act of 1997, the courts, like every county con-
stituent, approached their financially strapped county
governments on a regular basis and hoped their individual
relationships with members of the board of supervisors
would translate into sufficient funds. AB 233 was intend-
ed to provide local courts with a more stable and consis-
tent funding source, enabling them to administer all court
functions and to manage their own budgets. It is hoped
that the change will foster collaboration among the local
courts, the state, and the counties, thereby enabling them
to engage in long-term planning.

HISTORICALLY, COURT-APPOINTED
COUNSEL COSTS IN JUVENILE DEPENDENCY
MATTERS HAVE BEEN THE RESPONSIBILITY
OF THE STATE AND LOCAL COURTS

In 1987, the California Legislature mandated court-
appointed counsel for children and parents as part of a
major overhaul of the juvenile dependency system. Senate
Bill 11952 required the Senate Select Committee on Chil-
dren and Youth to convene a task force to study and rec-
ommend ways to achieve greater coordination among
child abuse reporting statutes, child welfare services, and
juvenile court proceedings. These reforms were adopted as
part of Senate Bill 243" as a result of the task force’s
study and report:

m The vague language describing when the juvenile court
could take jurisdiction was replaced with 10 specific
grounds for declaring a child a dependent of the court;
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m The fast-track procedure, with strict timelines for court
review aimed at either reuniting parents with their chil-
dren or terminating parental rights, was adopted; and

m Provisions were made for court-appointed attorneys
representing parents and children.

The policies underlying these reforms were to “ensure
more uniform application of the law throughout the state
and to ensure that court intervention does not occur in
situations the Legislature would deem inappropriate” and
to eliminate “months and often years for the [dependent
child to have the] opportunity to be placed with an appro-
priate family on a permanent basis.”** The Legislature
recognized that “once court intervention [in dependency
proceedings] is determined necessary, children and par-
ents should receive appropriate legal representation.”:%
Owing to the constitutional concerns associated with
removing children from parents, the new time-limited
and clearly focused protective and/or reunification services,
and permanency planning deadlines, the Legislature wanted
to ensure appropriate legal representation for children and
parents.’” Additionally, costs of court-appointed counsel
were defined as a court operational expense.

With the passage of AB 233, court-appointed-counsel
costs were naturally maintained as a court operational
expense. Legal representation in dependency cases is
expressly included in the list of “court operations” defined
by rule 810(a) of the California Rules of Court and is not
within the meaning of “county-provided services” defined
by Government Code section 77212.1® While Govern-
ment Code section 77212(a) lists “legal representation” as
a county service, it defines county services as those “pro-
vided to the trial courts.” Court-appointed counsel in
dependency proceedings is not a service “provided to the
trial court,” but rather a service to a third party, the clients
of the juvenile court. Where the statute includes “legal
representation” as a county service, it is referring to city
attorney—county counsel services to the court.**® Further-
more, legal representation to court clients is semantically
unrelated to the other county services listed in the statute:
“auditor/controller services, coordination of telephone
services, data-processing and information technology serv-
ices, procurement, human resources services, affirmative
action services, treasurer/tax collector services, county
counsel services, facilities management, and legal repre-
sentation.”® The category of county services would not
make much sense if it included legal representation to
court clients, a nonadministrative function of the court,
with these other court administrative functions.

The reason that indigent criminal and juvenile delin-
quency defense costs, unlike dependency legal representa-
tion costs, were excluded from “court operations” under



56

JOURNAL OF THE CENTER FOR CHILDREN AND THE COURTS O 1999

rule 810 has to do with the historical development of
these areas of law. In a criminal case, the defendant’s right
to assistance of counsel derives from the Sixth and Four-
teenth Amendments of the U.S. Constitution. There is a
well-developed body of law dating back to the 1960s
explaining the constitutional requirements of effective
assistance of counsel.’* The same is true in the delin-
quency context.*? In contrast, the right to effective assis-
tance of counsel in the dependency arena is relatively new.
The Legislature, like the courts, understands that this is a
unique area of the law.

The quality of justice in the juvenile court is in large part
dependent upon the quality of the attorneys who appear
on behalf of the different parties before the court. The
presiding judge of the juvenile court plays a significant
role in ensuring that a sufficient number of attorneys
of high quality are available to the parties .... Court-
appointed and public attorneys representing children in
abuse and neglect cases, as well as judges, should be spe-
cially trained or experienced .... (citation omitted). **

It is likely for these two reasons that the Legislature
believed that the courts were in the best position to eval-
uate attorneys and, thus, to ensure that competent attor-
neys were appointed.

THE LEGISLATURE, JUDICIAL COUNCIL,
AND LOCAL SUPERIOR COURTS MUST
ENSURE ADEQUATE FUNDING FOR COURT-
APPOINTED COUNSEL

Depending on the model of representation, California
counties use one or more of the following methods to
compensate court-appointed attorneys:'*

m Flat fees

= Hourly fees

= Salaries

m Contractual fees

Historically, court-appointed counsel were paid on either
a salary or an hourly basis. Over the past several years,
counties have commissioned reports to identify ways to
reduce these costs.** Financial pressures have resulted in
more counties turning to flat-fee and contractual arrange-
ments in order to decrease and better predict overall costs.
Attorneys in the field have criticized flat fees as fostering
assembly-line legal services. Courts have condemned fixed
fees as setting up an inverse relationship between com-
pensation and attorney effort: those attorneys who plead
early for their clients are relatively overcompensated,
while those attorneys who contest the charges at trial are
relatively undercompensated.t

Regardless of the fee arrangement a given court uses to
pay for court-appointed counsel, the more salient ques-
tion is whether or not it has adequate funding to attract
and keep attorneys who are ethical and qualified to com-
petently represent children. As noted in one court case,
“low fees will attract only the most marginal counsel,
making the juvenile court a magnet for attorneys unable
to find any other type of employment.”*” Many believe
low fees force the more ethical attorneys out of practice,
leaving those who take on more cases than they can pos-
sibly handle. Without court oversight of caseload stan-
dards, a given fee mechanism could result in the erosion
of the practice of juvenile law. Experts agree that ade-
quately funded and competent attorneys are key to the
functioning of the juvenile court. The quality of legal rep-
resentation is a critical dimension of the quality of the
court process because attorneys determine the flow of
information before the court.®®

AB 233 is an opportunity, after many long years, to
adequately fund this important court expense. Unfortu-
nately, the allocation under AB 233 is based on each
county’s fiscal-year 1994 budget, an amount that is low for
three reasons: (1) juvenile dependency cases have increased
by 163 percent since the 1980s,** specifically, filings have
increased from 36,657 in 1994 to 37,816 in 1998; (2) costs
have risen with inflation; and (3) the allocation was insuf-
ficient even by 1994 standards. It was insufficient because
juvenile courts did not have the political clout to obtain
adequate funding from their county boards of supervisors.

Section 24(c)(4) of the California Standards of Judicial
Administration directs the juvenile court judge “in con-
junction with other leaders in the legal community to
ensure that attorneys appointed in juvenile court are com-
pensated in a manner equivalent to attorneys appointed by
the court in other types of cases.” Section 24(b) describes
the importance of the juvenile court and directs the pre-
siding judge of the juvenile court in consultation with the
presiding judge of the superior court to “work to ensure
that sufficient ... financial resources are assigned to the
juvenile court.”® Thus, it is the responsibility of the entire
court system to ensure that the juvenile court has the
resources to adequately compensate attorneys who are
appointed to represent children.

In conclusion, court-appointed-counsel costs in juve-
nile dependency matters should continue to be borne by
the state and courts rather than by the counties in order
to ensure uniformity in the application of the law, to
eliminate inappropriate state intervention in the lives of
families, to improve access to family reunification services
and critical health and educational services for children, and
to reduce the time children spend out of home so they
may receive swift, permanent placements. It is time for
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the Legislature to make good on its promise to adequately
fund court operation expenses. Institutional memories
have faded since SB 243, so it is incumbent on the Judi-
cial Council to effectively lobby the Legislature for the
funds necessary to implement appointment of counsel for
all children. And it is up to the Judicial Council, working
in collaboration with both the local superior courts and
their juvenile court departments, to ascertain appropriate
funding levels.

ADEQUATE FUNDING LEVELS ALONE WILL
NOT ENSURE COMPETENT COUNSEL FOR
ALL CHILDREN

Under state trial court funding, each superior court
receives a block grant based on the court’s fiscal-year 1994
budget. But even if the funding level is adequate because
the local court provided the necessary information to
properly ascertain costs and the Legislature made the nec-
essary appropriation, there is still a risk that the amount
allocated for court-appointed counsel will not be given to
the juvenile court for its intended use. Historically, juve-
nile courts, when compared to the other superior courts,
have not received their fair share of the court’s resources.
Evidence to support this claim is sadly apparent when one
visits the juvenile courts and the other superior court
facilities across the state. Indeed, the Chief Justice noted
this disparity during his 1997 tour of the state’s local
courts.® Juvenile court facilities are generally physically
separate from the rest of the superior court, miles away
and rundown. A comparison of court dockets reveals that
juvenile court caseloads far exceed other civil caseloads;
yet at the institutional level of the courts there is a mar-
ginalization of the juvenile court’s work. Regardless of
one’s views on subordinate judicial officers, (i.e., commis-
sioners and referees), it is striking that in no other area of
the court’s business is it the norm for subordinate judicial
officers to hear cases. Judges, on the whole, dread the
assignment, and sometimes it is given to punish certain
judges. Given that historically the work of a juvenile court
has been marginalized, there is no guarantee that the
superior court budget allocation, which is a block grant,
will be equitably distributed so that juvenile court will
receive its fair share.

Even if there were adequate funding and a way to con-
trol how the superior court spent the block grant, stan-
dards are lacking at both state and local levels to ensure
that appointed counsel are competent. Rule 1438 of the
California Rules of Court provided that on or before July
1, 1996, the superior court of each county would adopt
local rules regarding the representation of parties in
dependency proceedings.’?? While the state court rule
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defines competent counsel, requires minimum education
and experience, and provides the very basic of standards,
it stops short of mandating specific services to be provid-
ed by each attorney and does nothing to assist the local
juvenile courts in the screening and appointment deci-
sions they must make.

As of late 1999, 30 of the 58 counties have adopted
local rules pursuant to rule 1438. For the remaining 28
counties there was no real consequence other than that
they were instructed to obtain a letter granting an exten-
sion from the Chief Justice. Of those counties with rules,
18 adopted some version of the model rules promulgated
by the National Association of Counsel for Children. Ten
counties adopted some version of the rule proposed by the
Juvenile Law Subcommittee of the Judicial Council’s
Family and Juvenile Law Advisory Committee. Six coun-
ties followed rule 1438’s example by adopting similarly
vague local rules in order to technically comply with the
rule. Only two counties went beyond the two rules that
were circulated as model rules and expanded on their
already very specific rules on attorney standards, educa-
tion, recruitment, screening, and appointment.?Without
close judicial oversight and some mechanism to ensure
statewide accountability, the effort in each county to pre-
pare and adopt local rules has changed very little and
amounts to pro forma due process.

Even if block grants can be crafted to ensure set-asides
for juvenile court costs and local juvenile courts adopt
specific rules regarding court-appointed counsel, a child’s
right to competent counsel may still be held hostage to
local court politics. Imagine the following scenario. A
small county has contracted with a firm of two attorneys,
and the firm seeks to hire a part-time attorney to cover the
court’s growing caseload. With approval for funding from
the superior court, the firm begins to recruit, whereupon
the presiding judge of the superior court calls and directs
the firm to hire a certain attorney for the job. While such
scenarios were not unheard of before state trial court
funding, the influence of the presiding superior court may
become more manifest without certain statewide rules
akin to regulations ensuring that politics do not enter into
appointment-of-counsel decisions.

Consider another hypothetical case. A given court
administration seeks to reduce costs by requiring the juve-
nile court to utilize video conference calls for all incarcer-
ated parents rather than transport them to the dependency
hearings. The presiding judge in charge of allocating funds
might decide to disregard local juvenile court concerns for
due process and divert the dollars saved to other juvenile
court functions or other divisions of the superior court.
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In conclusion, court-appointed-counsel costs should
continue to be borne by the state as court costs. But it is
not enough to simply provide adequate funding for inde-
pendent representation. Specific state standards are also
needed to ensure that attorneys provide minimum servic-
es to child clients. State funding must be adequate so that
local courts can meet both state and local standards.
Statewide accountability is necessary to ensure juvenile
court allocations remain in the juvenile court budget and
are not redirected as a result of local superior court deci-
sions or politics. Accountability is needed to ensure that
once the juvenile courts actually have the resources, they
are spending the funding allocated on competent attor-
neys. It is the responsibility of the court system as an insti-
tution—nboth the local superior courts together with the
Judicial Council—to bring about these reforms for the
sake of the children who, through no fault of their own,
find themselves revictimized by state intervention.

CONCLUSION

Due process and fundamental fairness cry out for a child’s
right to independent representation in dependency pro-
ceedings. National and state policies have consistently
called for independent representation for children. Yet
California’s court-appointed-counsel statute in abuse and
neglect proceedings is inconsistent with these due process
principles and long-standing policy goals. Primarily for
financial reasons, the California Legislature stopped short
of requiring mandatory independent representation. By
failing to address the nettlesome question of funding, the
Legislature left the protection of abused and neglected
children to local politics and financially strapped counties.
The savings have been at too great a cost: children’s lives.

Lack of resources in the juvenile court system results in
the inability of the court, the attorneys for the agency, and
the parent to always protect the child. Even with resources,
they cannot be expected to always assert the child’s interests.
For financial reasons, the local juvenile courts have been
unable to appoint attorneys for all abused and neglected
children. Despite their best efforts, the courts have been
unable to provide the necessary oversight to ensure that all
children under their care are not further victimized by the
very system that seeks to protect them.

In conclusion, we have an historic opportunity with
the passage of state trial court funding to adequately fund
this traditional court cost so that all children are appoint-
ed independent counsel who are appropriately trained and
adequately compensated. The challenges will be to estab-
lish better lines of accountability between the local supe-
rior courts and the Judicial Council and to educate the
Legislature on the necessity of spending more on court-

appointed counsel for children. It is the responsibility of
the court system as an institution—the local superior
courts, their juvenile departments, and the Judicial Coun-
cil to make these reforms.

STEPS TO ENSURE INDEPENDENT
REPRESENTATION WORKS FOR ALL
CHILDREN IN THE DEPENDENCY
SYSTEM

In order to avert some of the harm the juvenile court sys-
tem inadvertently causes children under its jurisdiction,
the following steps should be taken:

m The state should assume a leadership role in obtaining
adequate funding for children and families in juvenile
court;

m The state should pass legislation to provide for manda-
tory appointment of independent counsel for all chil-
dren in the dependency system;

m The state should allocate sufficient funds to adequately
compensate court-appointed counsel;

= The local courts should recognize and correct the long-
standing neglect of the juvenile courts by allocating
appropriate resources to them;

m The local courts should work with the Judicial Coun-
cil to determine minimum legal service requirements,
maximum caseload standards, and adequate funding
levels to provide these services and adhere to standards;

m The Judicial Council, through its rule-making author-
ity and the Trial Court Budget Commission, should
mandate minimum legal service requirements and
maximum caseload standards;

m The Judicial Council, through its rule-making author-
ity and the Trial Court Budget Commission, should
provide adequate funding to all of the local courts so
that they can provide the mandated legal services and
adhere to caseload standards;

m The Judicial Council, through the Trial Court Budget
Commission, should create set-asides, i.e., categorical
funding for court-appointed-counsel costs;

m The Trial Court Budget Commission should allocate
funding on the basis of each local court’s proof that it is
meeting minimum service and caseload standards; and

m The Judicial Council should assume statewide over-
sight to ensure accountability so that funding levels are
appropriate and funds are not diverted by the local
superior court away from the juvenile court.
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